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I . INTRODUCTION 

This Investigation was instituted by the Commission on June 9, 2015 to determine 

whether certain automated teller machines and point of sale devices and associated software 

thereof infringe U.S. Patent No. 6,081,792 (the "'792 patent").1 See 80 Fed. Reg. 32,605-606 

(June 9, 2015). The named respondents are NRT Technology Corp. and NRT Technologies, Inc. 

(collectively, "NRT"). 

Pursuant to Ground Rule 5A, a Markman hearing was held October 6, 2015 regarding the 

interpretation of certain terms of the asserted claims of the patent at issue - i.e., 1-3, 5-7, and 9. 

Prior to the hearing, Complainant Everi Payments, Inc. ("Everi"), NRT, and the Commission 

Investigative Staff ("Staff) met and confen-ed in an effort to reduce the number of disputed 

claim terms to a minimum. The parties also filed initial and reply claim construction briefs, 

wherein each party offered its construction for the claim terms in dispute, along with support for 

its proposed inteipretation. After the hearing and pursuant to Order No. 5, the parties submitted 

an updated Joint Claim Construction Chart. 

I I . IN G E N E R A L 

The claim terms construed in this Order are done so for the purposes of this section 337 

Investigation. Those terms not in dispute need not be construed. See Vanderlande Indus. 

1 Everi is the owner, by assignment, of the patent-in-suit. (Compl. at f 18.) 
2 For convenience, the briefs and chart submitted by the parties are referred to hereafter as: 

CMIB Everi's Initial Markman Brief 
CMRB Everi's Reply Markman Brief 
RMIB NRT's Initial Markman Brief 
RMRB NRT's Reply Markman Brief 
SMIB Staffs Initial Markman Brief 
SMRB Staffs Reply Markman Brief 
JC Updated Joint Proposed Claim Construction Chart 



Nederlcmd BV v. Int'l Trade Comm'n, 366 F.3d 1311, 1323 (Fed. Cir. 2004) (noting that the 

administrative law judge need only construe disputed claim terms). 

I I I . R E L E V A N T L A W 

"An infringement analysis entails two steps. The first step is determining the meaning 

and scope of the patent claims asserted to be infringed. The second step is comparing the 

properly construed claims to the device accused of infringing." Markman v. Westview 

Instruments, Inc., 52 F.3d 967, 976 (Fed. Cir. 1995) (en banc) (internal citations omitted), aff'd, 

517 U.S. 370 (1996). Claim construction is a "matter of law exclusively for the court." Id. at 

970-71. "The construction of claims is simply a way of elaborating the normally terse claim 

language in order to understand and explain, but not to change, the scope of the claims." 

Embrex, Inc. v. Serv. Eng'g Corp., 216 F.3d 1343, 1347 (Fed. Cir. 2000). 

Claim construction focuses on the intrinsic evidence, which consists of the claims 

themselves, the specification, and the prosecution history. See Phillips v. AWH Corp., 415 F.3d 

1303, 1314 (Fed. Cir. 2005) (en banc); see also Markman, 52 F.3d at 979. As the Federal Circuit 

in Phillips explained, courts must analyze each of these components to determine the "ordinary 

and customary meaning of a claim tenn" as understood by a person of ordinary skill in the art at 

the time of the invention. 415 F.3d at 1313. "Such intrinsic evidence is the most significant 

source of the legally operative meaning of disputed claim language." Bell Atl. Network Servs., 

Inc. v. CovadCommc'ns Grp., Inc., 262 F.3d 1258, 1267 (Fed. Cir. 2001). 

"It is a 'bedrock principle' of patent law that 'the claims of a patent define the invention 

to which the patentee is entitled the right to exclude.'" Phillips, 415 F.3d at 1312 (quoting 

Innova/Pure Water, Inc. v. Safari Water Filtration Sys., Inc., 381 F.3d 1111, 1115 (Fed. Cir. 

2004)). "Quite apart from the written description and the prosecution history, the claims 
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themselves provide substantial guidance as to the meaning of particular claims terms." Id. at 

1314; see also Interactive Gift Express, Inc. v. Compuserve Inc., 256 F.3d 1323, 1331 (Fed. Cir. 

2001) ("In construing claims, the analytical focus must begin and remain centered on the 

language of the claims themselves, for it is that language that the patentee chose to use to 

'particularly point[ ] out and distinctly claim[ ] the subject matter which the patentee regards as 

his invention.'"). The context in which a term is used in an asserted claim can be "highly 

instructive." Phillips, 415 F.3d at 1314. Additionally, other claims in the same patent, asserted 

or unasserted, may also provide guidance as to the meaning of a claim term. Id. 

The specification "is always highly relevant to the claim construction analysis. Usually, it 

is dispositive; it is the single best guide to the meaning of a disputed term." Id. at 1315 (quoting 

Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996)). "[T]he specification 

may reveal a special definition given to a claim term by the patentee that differs from the 

meaning it would otherwise possess. In such cases, the inventor's lexicography governs." Id. at 

1316. "In other cases, the specification may reveal an intentional disclaimer, or disavowal, of 

claim scope by the inventor." Id. As a general rule, however, the particular examples or 

embodiments discussed in the specification are not to be read into the claims as limitations. Id. at 

1323. In the end, "[t]he construction that stays true to the claim language and most naturally 

aligns with the patent's description ofthe invention wil l be . . . the correct construction." Id. at 

1316 (quoting Renishaw PLC v. Marposs Societa'per Azioni, 158 F.3d 1243, 1250 (Fed. Cir. 

1998)). 

In addition to the claims and the specification, the prosecution history should be 

examined, i f in evidence. Id. at 1317; see also Liebel-Flarsheim Co. v. Medrad, Inc., 358 F.3d 

898, 913 (Fed. Cir. 2004). The prosecution histoiy can "often inform the meaning of the claim 
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language by demonstrating how the inventor understood the invention and whether the inventor 

limited the invention in the course of prosecution, making the claim scope narrower than it 

would otherwise be." Phillips, 415 F.3d at 1317; see also Chimie v. PPG Indus. Inc., 402 F.3d 

1371, 1384 (Fed. Cir. 2005) ("The purpose of consulting the prosecution history in construing a 

claim is to 'exclude any interpretation that was disclaimed during prosecution.'"). 

When the intrinsic evidence does not establish the meaning of a claim, then extrinsic 

evidence (i.e., all evidence external to the patent and the prosecution history, including 

dictionaries, inventor testimony, expert testimony, and learned treatises) may be considered. 

Phillips, 415 F.3d at 1317. Extrinsic evidence is generally viewed as less reliable than the patent 

itself and its prosecution history in determining how to define claim terms. Id. at 1317. "The 

court may receive extrinsic evidence to educate itself about the invention and the relevant 

technology, but the court may not use extrinsic evidence to arrive at a claim construction that is 

clearly at odds with the construction mandated by the intrinsic evidence." Elkay Mfg. Co. v. Ehco 

Mfg. Co., 192 F.3d 973, 977 (Fed. Cir. 1999). 

If, after a review of the intrinsic and extrinsic evidence, a, claim term remains ambiguous, 

the claim should be construed so as to maintain its validity. Phillips, 415 F.3d at 1327. Claims, 

however, cannot be judicially rewritten in order to fu l f i l l the axiom of preserving their validity. 

See Rhine v. Casio, Inc., 183 F.3d 1342, 1345 (Fed. Cir. 1999). Thus, " i f the only claim 

construction that is consistent with the claim's language and the written description renders the 

claim invalid, then the axiom does not apply and the claim is simply invalid." Id. 

A claim must also be definite. Pursuant to 35 U.S.C. § 112, second paragraph: "The 

specification shall conclude with one or more claims particularly pointing out and distinctly 

claiming the subject matter which the applicant regards as his invention." 35 U.S.C. § 112, ^ 2. 
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In Nautilus, Inc. v. Biosig Instruments, Inc., 134 S. Ct. 2120 (2014), the Supreme Court held that 

§ 112, If 2 requires "that a patent's claims, viewed in light of the specification and prosecution 

history inform those skilled in the art about the scope of the invention with reasonable certainty." 

(Id. at 2129.) A claim is required to "provide objective boundaries for those of skill in the art," 

and a claim term is indefinite i f it "might mean several different things and no informed and 

confident choice is among the contending definitions." Interval Licensing LLC v. AOL, Inc., 766 

F.3d 1364, 1371 (Fed. Cir. 2014). A patent claim that is indefinite is invalid. 35 U.S.C. § 

282(b)(3)(A). 

IV. L E V E L OF ORDINARY S K I L L IN T H E ART 

Everi submits that "[a] person having ordinary skill in the art in the context of the '792 

Patent would have at least a Bachelor of Science degree in Electrical Engineering, Computer 

Science or Computer Engineering, or equivalent, with a focus on computer networks, and about 

two years of relevant experience working with computer architectures or networks." (CMIB at 

17.) 

NRT believes that a person of ordinary skill in the art would have "a Bachelor's degree in 

Computer Science, or equivalent work experience, and about 2-3 years of practical experience 

(or comparable and/or equivalent training), including familiarity with A T M or point-of-sale 

(POS) processing and debit or credit card transactions." (Shamos Rep. at 128.) 

In Staffs view, a person of ordinary skill in the art "would have at least a Bachelor's 

degree in computer engineering and at least 2 years' experience in the area of electronic financial 

transactions or A T M terminals." (SMIB at 7.) Alternatively, Staff believes that "the level of skill 

in the art at the time can be met by a person having a Bachelors in business or equivalent degree 

relating to financial transactions, when paired with at least 2 years' experience in the area of 
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electronic fund transfer hardware and software." (Id.) Staff does not dispute NRT's proposal. (Id, 

at 8.) 

The undersigned finds that one of ordinary skill in the art would have at least a Bachelor 

of Science degree in Electrical Engineering, Computer Science, or Computer Engineering, or 

equivalent, with a focus on computer networks, and about two years of relevant experience 

working with computer architectures or networks and familiarity with electronic financial 

transactions and/or A T M or POS processing. 

V. T H E '792 PATENT 

A. Overview 

The '792 patent, entitled " A T M and POS Terminal and Method of Use Thereof," issued 

on June 27, 2000. The '792 patent is assigned on its face to USA Payment, Inc. The '792 patent 

relates to "an automated teller machine (ATM), and more particularly an automated teller 

machine that allows one to obtain cash from an account via various processes such as an A T M 

process or a point-of-sale process, with both debit cards and credit cards." ('792 patent at 1:5-

10.) 

The '792 patent has 9 claims, of which claims 1-3, 5-7, and 9 are asserted against NRT. 

The asserted claims read as follows (with the first instance of the agreed-upon terms highlighted 

in italics and the disputed terms highlighted in bold): 

1. A method of providing money or an item of value to an account-holder, the method 
comprising: identifying an account to a terminal; entering a personal identification 
number into the terminal; requesting money or an item of value based upon the account 
via a first type of transaction; forwarding the first type of transaction to a processor; 
forwarding the first type of transaction from the processor to a first network; 
forwarding the first type of transaction from the first network to a bank; making a 
denial of the first type of transaction due to exceeded pre-set limit; forwarding the 
denial to the processor; notifying the account-holder at the terminal of the denial of 
the first type of transaction, and asking the account-holder if they would like to 
request the money or item of value via a second type of transaction; requesting 
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money or an item of value based upon the account via a second type of transaction; 
forwarding the second type of transaction to the processor; forwarding the second type of 
transaction from the processor to a second network; forwarding the second type of 
transaction from the second network to the bank; making an approval of the second 
type of transaction; forwarding the approval to the processor; and instructing a 
money location separate from the terminal to provide money or an item of value to the 
account-holder. 

2. The method of claim 1 further comprising instructing the account-holder at the terminal 
to go to the money location. 

3. The method of claim 1 further comprising providing a check to the money location, 
imprinting one of an A T M card, a POS card or a credit card on the check, and providing a 
copy of the check to the account-holder at the money location. 

5. The method of claim 1 wherein the first network is an A T M network and the second 
network is a point-of-sale network. 

6. The method of claim 5 wherein the ATM network and the POS network are integral. 

7. The method of claim 1 wherein the terminal issues a script to the account-holder and the 
account-holder presents the script to the money location. 

9. A method of paying on behalf of a person for money or an item of value, from an account 
of the person held by a custodian of the account based on a bank account, the method 
comprising: identifying the account to a terminal; requesting the item from the account 
via a first type of transaction; forwarding the first type of transaction to a processor; 
forwarding the first type of transaction from the processor to a first network; forwarding 
the first type of transaction from the first network to the custodian of the account; 
making a denial of the first type of transaction due to exceeded pre-set limit; forwarding 
the denial to the processor; notifying the person at the terminal of the denial of the first 
type of transaction, and asking the person i f they would like to request the money or item 
of value via a second type of transaction; requesting the item from the account via a 
second type of transaction; forwarding the second type of transaction to the processor; 
forwarding the second type of transaction from the processor to a second network; 
forwarding the second type of transaction from the second network to the custodian of the 
account; making an approval of the second type of transaction; forwarding the approval 
to the processor; and instructing the person to contact a dispenser of the item of value 
other than the terminal and instructing the dispenser to provide the person with the item 
of value. 
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B. Claim Construction 

1. Construction of Agreed-Upon Claim Terms 

The parties agree on the construction ofthe following terms: 

C L A I M T E R M C L A I M ( S ) A G R E E D - T O D E F I N I T I O N 

"custodian of the account 
based on a bank account" 

9 a bank or other financial 
services provider who holds a 
bank account or line of credit 
associated therewith on behalf 
of a particular account-holder 

"instructing a money location 
separate from the terminal to 
provide" 

1 sending a notification to a 
human or machine that can 
receive instructions to provide 
money or an item of value, the 
money location being 
physically distinct from the 
terminal 

"instructing the dispenser to 
provide" 

9 sending a notification to a 
human or machine that can 
receive instructions to provide 
money or an item of value 

"the A T M network and the 
POS network are integral" 

6 both A T M and POS 
transactions are communicated 
utilizing some or all of the 
same network communication 
lines 

"script" 7 a document indicating 
information about the 
transaction that entitles the 
accountholder to cash or an 
item of value upon 
presentation at the money 
location 

"instructing the person to 
contact a dispenser" 

9 [terminal] presenting 
directions to the person at the 
terminal to contact a dispenser 

"check" 3 plain and ordinary meaning 
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C L A I M T E R M C L A I M ( S ) A G R E E D - T O D E F I N I T I O N 

"identifying an account to a 
terminal" / "identifying the 
account to a terminal" 

1,9 a personal "identifying an 
account to a terminal" - plain 
and ordinary meaning, which 
includes authentication actions 
at a terminal such as inserting 
a card associated with an 
account, typing in information 
to identify the account, or 
swiping the card to read the 
magnetic strip associated to an 
account 

"entering a personal 
identification number" 

1 a person inputting a personal 
identification number 

"requesting money or an item 
of value based upon the 
account via a [first] / [second] 
type of transaction" / 
"requesting the item from the 
account via a [first] / [second] 
type of transaction" 

1,9 a person inputting to terminal 
desired transaction type to 
obtain from the account 
money or item of value 

"to request the money or item 
of value" 

1,9 to input desire for money or 
item of value as first "request" 
step 

(JC at Ex. A.) 

The undersigned hereby adopts the parties' proposed constmctions and shall construe the 

terms set forth above according to their agreed-to definitions. 
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2. Construction of the Disputed Claim Terms 

a) "processor" 

The term "processor" appears in claims 1 and 9 of the '792 patent. The parties disagree 

on the claim construction of the term and have proposed the following constructions: 

E V E R I N R T S T A F F 

Plain and ordinary meaning, 
which is "a microprocessor or 
central processing unit, a 
graphics processing unit, an 
integrated circuit, a digital 
signal processor, a board with 
multiple CPUs working 
together, or similar devices, 
such as can be found in 
standard computers and other 
electronics devices." 

Indefinite Intermediary data processing 
entity between terminal and 
bank 

Everi contends that the term "processor" is a "commonly understood word[]' that enjoys 

a 'widely accepted meaning' that is 'readily apparent' to those of ordinary skill in the art." 

(CMIB at 26 (citing Phillips, 415 F.3d at 1314).) Everi asserts that its proposed construction is 

supported by the claims, which cite functions commonly performed by computers such as 

"forwarding" information and "notifying." (Id. at 27.) In support of its contention that one of 

ordinary skill in the art would understand what the term "processor" means, Everi cites to 

extrinsic evidence, including the Federal Standard 1037C, Telecommunications: Glossary of 

Telecommunications Terms, The New IEEE Standard Dictionary of Electrical and Electronics 

Terms, and its expert Sigurd Meldal's Report. (Id. at 28.) 

Everi objects to Staffs proposed construction, arguing that it improperly attempts to add 

a location requirement. (Id. at 28-32.) Everi also argues that Staffs citation to the prosecution 

history of the '792 patent is unavailing. (Id.) Everi further asserts that the extrinsic evidence cited 

by Staff and NRT does not support their proposed constructions. (Id. at 32-34.) Everi disputes 
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that the term "processor" is indefinite, as argued by NRT. (CMIB at 34-36; CMRB at 25-27.) 

Everi explains that "[gjiven the readily apparent meaning for 'processor', the '792 patent would 

have informed those skilled in the art about the scope of the invention with abundant clarity." 

(CMIB at 35.) 

NRT asserts that the term "processor" is indefinite because the specification provides no 

guidance as to which type of processor is claimed. (RMIB at 35-36.) Specifically, NRT contends 

that the claims recite functions associated with a processor that could be performed by either a 

computer processor or a payment processor company. (Id. at 36-37.) NRT also argues that the 

differing constructions proposed by Everi and Staff emphasize the term's indefiniteness. (Id. at 

39-40.) NRT asserts that Everi's extrinsic evidence is not persuasive. (RMIB at 34-40; RMRB at 

15-24.) 

Staff does not agree with NRT that the term "processor" is indefinite. (SMIB at 38.) 

Staff, however, does not believe Everi's proposed construction defines the term with the 

requisite specificity or is supported by the specification. (Id.) Staff asserts that its construction is 

supported by the specification. (Id. at 37-38.) 

As the Federal Circuit has explained, Nautilus requires a claim to "provide objective 

boundaries for those of skill in the art," and a claim term is indefinite i f its language "might 

mean several different things and 'no informed and confident choice is available among the 

contending definitions.'" Interval Licensing LLC v. AOL, Inc., 766 F.3d 1364, 1371 (Fed. Cir. 

2014) (quoting Nautilus, 134 S. Ct. at 2130 n.8).) That is the case here. There is nothing in the 

claim language or the specification that clearly indicates what the term "processor" means. For 

example, in some instances, the specification suggests that "processor" refers to a computer 

processor. ('792 patent at 4:7-10 ("The processor 11 processes the information and forwards it to 
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the A T M network 12, which in turn forwards it on to a bank 13, which issued the card to the 

account-holder); 5:14-17 ("Additionally, terminal 20 via processor 11 wil l preferably prompt the 

account-holder, asking i f the account-holder would like to make the transaction a point-of-sale 

transaction."); see also NRT-CC-005 (Expert Rpt. of Michael L. Shamos, Ph.D. at f 71).) Other 

portions of the specification, however, could be read to understand that "processor" refers to a 

payment processor company. ('792 patent at 4:5-7 ("The information, such as account number 

and PIN, along with the amount of cash requested, is transmitted by the A T M 10 to an entity 

referred to as a processor 11." (emphasis added)); see also NRT-CC-005 (Expert Rpt. of 

Michael L. Shamos, Ph.D. at \ \ 65-67).) Thus, "processor" could be understood to those of 

ordinary skill in the art as referring to either a computer processor or a payment processor 

company, or both. 

Furthermore, Everi's proposed construction undercuts its argument that "processor" is 

not indefinite. Everi claims that the term should be given its plain and ordinary meaning, yet it 

has proposed a variety of computer processing devices - "a microprocessor or central processing 

unit, a graphics processing unit, an integrated circuit, a digital, signal processor, a board with 

multiple CPUs working together, or similar devices, such as can be found in standard computers 

and other electronic devices." (CMIB at 26-27 (setting forth seven alternative constructions).) 

The undersigned therefore finds that when "read in light of the specification . . . and the 

prosecution history, this term "fail[s] to inform, with reasonable certainty, those skilled in the art 

about the scope of the invention." Nautilus, 134 S. Ct. at 2124. 

Accordingly, the undersigned finds the term "processor" to be indefinite. 
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b) "first network" / "second network" 

The undersigned has found hereinabove claims 1 and 9 invalid for indefiniteness. (See 

Section V.B.2.a., supra) The undersigned therefore need not construe this term. 

c) Forwarding steps 

i) "forwarding the first type of transaction from the 
processor to a first network" / "forwarding the first 
type of transaction from the first network to a bank" / 
"forwarding the first type of transaction from the first 
network to the custodian of the account" 

The undersigned has found hereinabove claims 1 and 9 invalid for indefiniteness. (See 

Section V.B.2.a., supra) The undersigned therefore need not construe this term. 

ii) "forwarding the denial to the processor" / "forwarding 
the approval to the processor" 

The undersigned has found hereinabove claims 1 and 9 invalid for indefiniteness. (See 

Section V.B.2.a., supra) The undersigned therefore need not construe this term. 

d) "malting a denial of the first type of transaction due to 
exceeded pre-set limit" / "malting an approval of the second 
type of transaction" 

The undersigned has found hereinabove claims 1 and 9 invalid for indefiniteness. (See 

Section V.B.2.a., supra) The undersigned therefore need not construe this term. 

e) "notifying the account-holder at the terminal of the denial of 
the first type of transaction, and asking the account-holder if 
they would like to request the money or item of value via a 
second type of transaction" / "notifying the person at the 
terminal of the denial of the first type of transaction, and 
asking the person if they would like to request the money or 
item of value via a second type of transaction" 

The undersigned has found hereinabove claims 1 and 9 invalid for indefiniteness. (See 

Section V.B.2.a., supra) The undersigned therefore need not construe this term. 
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3. Conclusion 

The undersigned's determination hereinabove renders claims 1 and 9 indefinite in their 

entirety and thus, invalid. In light of this finding, the procedural schedule in this Investigation is 

hereby stayed. 

SO ORDERED. 

Charles E. Bullock 
Chief Administrative Law Judge 

3 The parties are encouraged to take the steps they deem appropriate such as filing a motion for summary 
determination or a motion to terminate the Investigation. 
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